






























































Harris, who also holds a doctor of medicine degree, is a professor in the economics department at 

MIT and teaches both economics and statistics. By virtue of their education, background and 
. . 

experience, I find that both witnesses are qualified to give the opinions they provided in this 

litigation. 

Based on the results of a nationwide survey conducted by Dr. Dennis in November 2002, 

Dr. Harris opined on the difference in true market value between Product 1 and Product 2. Dr. 

Harris performed calculations using a contingent valuation methodology. The methodology 

attempts to measure a consumer's willingness to pay for the hypothetical Product 2. That 

willingness to pay is calculated as a percentage discount from the price actually paid for Product 

1. Dr. Harris opined that consumers would value Product 2 at 22.3% of the Product 1 price if 

Product 2 were disclosed as "just as harmful" as Marlboro Reds. Consumers would value Product 

2 at 7.7% ofthe Product 1 price if Product 2 were disclosed as "could be more harmful" than 

Marlboro Reds. Dr. Harris then calculated the amount overpaid by the class members as the 

discount between what the consumers paid and what they would have paid had full disclosure 

occurred (100%- 22.3% = 77.7% discount and 100%- 7.7% = 92.3% discount, respectively). 

Applying those percentages to the total amount actually paid for Marlboro Lights (Product 1) by 

class members during the class period ($660.1 million)10
, Dr. Harris arrived at the amount, in his 

opinion, that represents the difference in true market value between Product 1 and Product 2 

during the class period. The amount is $512.9 million if Product 2 were disclosed as "just as 

harmful" as Marlboro Reds ($660.1 million x .777). The amount is $609.3 million if Product 2 

10 Philip Morris did not contest the $660.1 million number for total sales in the class 
period. 
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were disclosed as "could be more harmful" than Marlboro Reds ($660.1 million x .923). Plaintiffs 

seek an award of actual damages in the amount of one of those two numbers. 

I find that plaintiffs' proof of actual damages is unpersuasive and inadequate. Moreover, 

the proof is based upon serious flaws in methodology and assumptions. Before getting into 

specifics, I ask whether the numbers alleged pass the common sense test. Is it rational, for 

example, that a cigarette disclosed as "just as harmful" as Marlboro Reds would be determined by 

the market to be worth only 22.3% of the price of Marlboro Lights when such a product is the 

functional equivalent ofMarlboro Reds? Similarly, is it tenable to assert that a cigarette would 

ever be valued (in a true market between buyer and seller) at 7.7% of the market price ofthe 

misrepresented Marlboro Lights?11 I answer both questions "No." That skepticism concerning the 

alleged damages is reinforced when the specifics of how plaintiffs got to the numbers are 

examined. 

It is undisputed that Dr. Harris' opinion with respect to actual damages rests for its validity 

on the survey conducted by Dr. Dennis. If the survey does not provide relevant and meaningful 

results, Dr. Harris' opinion fails and plaintiffs' proof of actual damages fails. 

The survey relied upon by plaintiffs was conducted in 2002 by Dr. Dennis in connection 

with another Marlboro Lights case, Price v. Philip Morris, Inc. in Illinois ("the Price survey"). 

Dr. Dennis conducted an internet survey from a population of individuals who had agreed to be 

surveyed from time to time on a number of topics. The survey population was known as the 

11 The discounts applied by Dr. Harris would result in the price of a pack of cigarettes 
being below the federal and state excise taxes levied on each pack of cigarettes and below the 
mandated minimum price for a pack of cigarettes under applicable Massachusetts regulations. 
Moreover, the discounted price would be below the cost of producing the cigarettes. 
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Knowledge Network. The survey population was spread across the entire United States. The first 

step was to identify among the survey respondents those individuals who had smoked Marlboro 

Lights at any time in the year leading up to 2002. A total of276 individuals were then qualified to 

respond to a series of questions posed over the internet. The survey did not include any 

communication other than the written set of questions and responses. 

The survey asked participants to choose between the two versions of Marlboro Lights 

described above: Product 1 and Product 2. The survey told the respondents that the two products 

were "identical" in all ways except that Product 1 was "safer." As would be expected, nearly all 

participants responded that he/she would choose the "safer" product. The participants were then 

asked whether they would purchase the product that was less safe at any price. If so, they were 

asked to specify the discount, in ten percent increments, that they would require in order to 

purchase the product that was less safe. The majority of respondents indicated that they would not 

choose t..l}e less safe product at any price. The remainder responded with their individual estimate 

of the discount they would require before purchasing the less safe product. 

Philip Morris called as an expert witness Dr. Nancy A. Mathiowetz. Dr. Mathiowetz holds 

a Ph.D. in sociology from the University of Michigan. She has worked in the field of survey 

research for decades and has published numerous articles, book chapters and monographs 

regarding the principles for conducting reliable survey research. I find her testimony to be credible 

and persuasive. 

Dr. Mathiowetz testified that the Price survey conducted by Dr. Dennis fails to provide 

meaningful and reliable information for this case for two principal reasons: (1) the sample missed 

the target population and (2) the survey questions were confusing, ambiguous and biased. The 
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first reason is the most compelling to me. The sample population was not the certified class, or a 

reasonable facsimile thereof. Ofthe 276 participants who completed the survey, only three lived 
- . 

in Massachusetts. The survey was taken in 2002, four years after the close of the class period. 

While Dr. Dennis testified that in his opinion the survey results could be projected to be the same 

for a Massachusetts sample during the class period, his basis for that opinion was speculative. 

Dr. Mathiowetz, on the other hand, demonstrated the importance of selecting the right 

sample in order to obtain valid survey results. She pointed to significant differences between a 

Massachusetts population and a nationwide population in terms of what the populations were 

exposed to regarding smoking, in general, and smoking light cigarettes, in particular. 

Massachusetts smokers were exposed to a large-scale media campaign starting in the mid-1990s 

initiated by the Massachusetts Tobacco Control Program. The campaign emphasized that light 

cigarettes were no safer than regular, full flavor brands and explained the phenomenon of 

compensation. Dr. Mathiowetz also relied upon a published study in 2000, based on data collected 

in 1998, showing that Massachusetts smokers held significantly different perceptions about light 

cigarettes than those held by smokers from around the nation. Finally, the evidence showed that in 

the period from the end of the class period to 2002 (when the survey was done) there were 

significant developments in the public health community at large regarding the dangers of 

smoking light cigarettes. For example, the well-publicized Monograph 13 from the National 

Cancer Institute came out in 2001 . 

In sum, plaintiffs elected to use the Price survey rather than conduct their own survey 
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corresponding to the geography and time period defining the class certified in this action.12 Dr. 

Mathiowetz testified that the choice by Dr. Dennis to project to this certified class the results of 

his 2002 nationwide survey in the Price litigation violated a fundamental principle for the 

reliability of survey research as set forth in the Reference Manual on Scientific Evidence 

published by the Federal Judicial Center. The manual states that, "A survey that provides 

information about a wholly irrelevant population is itself irrelevant." The manual suggests that the 

court ask, "Did the Sampling Frame Approximate the Population?" Dr. Mathiowetz answered 

that question "no" and I agree. 

Dr. Mathiowetz also pointed out that the survey questions in the Price survey were 

confusing, ambiguous and biased. In her opinion, this was in violation of the principle implied in 

the following question from the Reference Manual on Scientific Evidence "Were Questions on the 

Survey Framed to Be Clear, Precise, and Unbiased?" Dr. Mathiowetz detailed how the questions 

tested for a higher reading skill level than what is acceptable for survey practice and how the 

questions introduced "acquiescence bias" and "status quo bias." The evidence also showed that a 

number of respondents indicated in the "Comments" section of the survey that it "was the worst 

survey I have ever seen," ''tricky," "poorly stated," "hard to understand," "exceptiomilly 

confusing," and "the most ridiculous survey that I have ever been asked to complete." I accept Dr. 

Mathiowetz's criticisms of the Price survey questions and conclude that even if the survey had 

been of the correct population the results produced from these questions would be less than 

persuasive. 

12 Plaintiffs' expert, Dr. Dennis, conducted state-specific surveys for Marlboro Lights 
litigation in Missouri and California. 
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Having rejected the survey result from the Price survey and Dr. Dennis' attempt to project 

those results to the Massachusetts certified class in this case, the calculation of actual damages by 

Dr. Harris has no foundation. I could stop here. Plaintiffs failed to prove to a reasonable certainty 

a specific amount of actual damages. I will, nevertheless, comment on the flaws that I see in the 

methodology used by Dr. Harris to compute actual damages. 

Dr. Harris attempted to value a hypothetical product during the class period - - Marlboro 

Lights with full disclosure that the cigarettes are just as harmful or potentially more harmful than 

Marlboro Reds (Product 2). Because Product 2 did not exist in the class period Dr. Harris did not 

have objective data about the market price of Product 2. He could not, for example, compare the 

price of a product that carried a particular representation (shampoo that cures dandruff) with the 

true market established price of a product without that representation (regular shampoo) to see 

how much a fraudulent seller of dandruff shampoo that was, in fact, not a dandruff shampoo, had 

overcharged its customers. He therefore constmcted a model to determine a contingent valuation 

of Marlboro Lights with full disclosure. The model demonstrated the common sense conclusion 

that consumers would either not buy or would pay less for the fully disclosed ')ust as harmful" or 

"could be more harmful" Marlboro Lights. But the model becomes entirely subjective when it 

attempts to peg a specific amount consumers would be willing to pay for the fully disclosed 

Marlboro Lights (Product 2). The actual answers to that question ranged from zero dollars to one 

hundred percent of the price ofMarlboro Reds. In other words, the answers showed that various 

members of the surveyed sample would have a different opinion as to how much they were 

damaged under the benefit of the bargain rule for calculation of damages. Dr. Harris then took the 

average of the survey respondents' subjective answers to how much they would be willing to pay 
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for the fully disclosed Marlboro Lights and opined that the average of those subjective judgments 

is proof of the true market value of the hypothetical Marlboro Lights with full disclosure during 

the class period. 13 That methodology is flawed. The use of an average simply attempts to convert 

an inability to prove a specific, objective amount of actual damages to proof based upon a range of 

subjective opinions. 14 

As discussed previously, in order to recover under c. 93A, a plaintiff must prove a 

deceptive act and that he suffered an injury caused by that act. With respect to a class action under 

§ 9 (2) of c. 93A, it must be shown that the class members suffered a "similar injury". Based on 

the compelling inference that purchasers of Marlboro Lights during the class period received a 

product whose true market value was less than what they paid for it, I concluded that the class 

representative and the class members were injured as a result of the deceptive conduct of Philip 

Morris. The amount of that injury, however, is subject to proof. And where the proof depends 

upon a wholly subjective measure, it fails to establish atJ. a111ount of actual da..111ages. I find that 

plaintiffs have failed to carry their burden of proving an amount of actual damages. 

As an alternative measure, plaintiffs seek an award of the pretax profits earned by Philip 

13 This "willingness to pay" methodology completely ignores the other side of the 
equation in determining price in a market economy: the seller's willingness to sell. Stated another 
way, the contingent valuation model based upon willingness to pay is a measure of the demand 
for the cigarette, only. 

14 Another flaw in this methodology is that Dr. Harris used the responses of a majority of 
the participants who said they would simply not buy Marlboro Lights if accompanied with full 
disclosure that the cigarettes were just as harmful or could be more harmful than Marlboro Reds, 
to compute the average. Those respondents valued Product 2 as worth zero dollars. Thus, the 
average calculated by Dr. Harris to prove the true market value of the product was very 
substantially reduced by including the majority of respondents who, by their own response, 
would not be in the market for the product. 
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Morris by the sale of Marlboro Lights in Massachusetts during the class period. The parties 

stipulated to the amount: $68,762,000. 

This court (Kaplan, J.) previously ruled that plaintiffs could not recover the pretax profits 

of Philip Morris as an equitable remedy of disgorgement. Aspinall - Remedies Decision at *24. I 

indicated to plaintiffs that I agreed with that conclusion. Plaintiffs now offer a different approach. 

They say they seek to recover Philip Morris' pretax profits as an alternative measure of"actual 

damages." 

The new approach does not aid the plaintiffs for two reasons. First, the Supreme Judicial 

Court already determined that the "appropriate" measure of actual damages in this case is the 

benefit ofthe bargain model, as described above. Aspinall I at 399. 15 Second, while under certain 

circumstances an award of a defendant's profits may be appropriate as a measure of actual 

damages, those instances are limited to where the defendant's profits are a reasonable 

approximation of plaintiffs' injury. See, e.g., Tyler, 464 Mass. at 504 n.20 (2013)(disgorgement of 

the merchant's profits may provide an appropriate means of calculating damages because it is a 

close approximation of the injury to the plaintiff); Kelley v. CVS Pharmacy, Inc., 2007 Mass. 

Super. LEXIS 381 (Mass. Super. Ct. 2007)(Gants, J.)(where actual damages were less than the 

$25 statutory damage amount, defendant's profits approximate the injury to the plaintiff). 

Here, Philip Morris' pretax profits do not serve as a measure of plaintiffs' injury. As 

15 The Supreme Judicial Court left open the issue of whether disgorgement of profits 
might be available as an equitable remedy, although it was "not aware of any Massachusetts 
decisions holding that plaintiffs in a successful class action under G.L. c. 93A suit may, or may 
not, be awarded equitable monetary damages .... " Aspinall I at 384 n. 5. Plaintiffs, however, 
now seek an award of defendant's profits as a measure of actual damages as opposed to as an 
equitable remedy. The measure of actual damages is the benefit ofthe bargain model. 
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described above, the injury is that plaintiffs paid too much for the deceptive Marlboro Lights. In 

contrast, a damage award of all of Philip Morris' profits suggests that, absent the fraud, no class 

members would have purchased Marlboro Lights or that members of the class received no benefit 

at all from the product. The evidence does not support either of those assumptions. The total of all 

of Philip Morris' profits does not serve as a reasonable and non-speculative estimate of the class 

members' injury. Thus, actual damages based upon Philip Morris' pretax profits are rejected. 

II. Recovery of Statutory Damages 

"In the event that the plaintiffs are unsuccessful in their attempt to prove actual damages .. 

. they will be entitled to recover statutory damages under G.L. c. 93A, § 9 (3) ... . "Aspinall I at 

400. This is true because all members of the class, regardless of their individual knowledge or 

smoking habits, paid a higher amount for Marlboro Lights than what they would have paid in a 

true, efficient market for the fully disclosed Marlboro Lights. Under§ 9 (3), "if the court finds for 

the petitioner, recovery shall be in the amount of actual damages or twenty-five dollars, whichever 

is greater. ... "As already determined by this court (Kaplan, 1.),16 the language of the statute 

mandates that the award of statutory damages, in lieu of actual damages, be made to each 

"petitioner" or in this case to each class member. The size of the class in this case is uncontested. 

Dr. Harris testified that based upon his calculation, using the court determined definition of the 

class, there are 197,700 members ofthe class. Accordingly, statutory damages in the amount of 

$4,942,500 (197,700 multiplied by $25) shall be awarded to plaintiffs.17 

16 Aspinall- Remedies Decision., at* 25. 

17 Plaintiffs shall be entitled to prejudgment interest on the award of damages pursuant to 
G.L. c. 231, § 6B. Mahan v. Hoekstra, 88 Mass. App. Ct. 1114; 2015 WL 7357231, at *3 n.5 
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III. Multiple Damages Under c. 93A, § 9(3) 

Section 9 (3) of c. 93A provides that "if the court finds for the petitioner, recovery shall be 

in the amount of actual damages or twenty-five dollars, whichever is greater; or up to three but not 

less than two times such amount if the court finds that the use or employment of the act or 

practice was a willful or knowing violation of said section two .... "As discussed above, I have 

found that Philip Morris' deceptive acts and practices persisted through the class period and that 

such acts and practices were willful and knowing violations of c. 93A, § 2. Consequently, if 

possible, I would treble the damage award of$4,942,500 based upon the statutory $25 per class 

member calculation of damages. 

Unfortunately for plaintiffs, however, binding precedent bars trebling of these damages 

under the facts and circumstances of this case. InLeardi v. Brown, 394 Mass. 151, 162 (1985) the 

Court stated "In circumstances where the plaintiff is entitled to treble damages under G.L. c. 93A, 

and where the actual damages, when trebled, are less than $25, then the plaintiff is entitled to the 

statutory amount of $25, instead of $7 5." I have found that plaintiffs here failed to prove any 

specific amount of actual damages. While the class members suffered an injury of at least a penny 

as a result of purchasing Marlboro Lights cigarettes that were just as harmful or potentially more 

harmful than Marlboro Reds, I have no evidential basis for quantifying the actual damages of each 

class member. Accordingly, I cannot find that a class member's actual damages, when trebled, 

would exceed $25. Given the mandate of Leardi, an award of multiple damages is denied. 

(Nov. 23, 2015)(Rule 1:28 decision)( an award of statutory damages under c. 93A is properly 
characterized as compensatory and, thus, falls within the class of damages to which prejudgment 
interest applies). Prejudgment interest is at the rate of 12% from the date of the commencement 
of the action (November 1998). If judgment were entered at this time, prejudgment interest 
would be approximately 207% of the damages awarded. 
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CONCLUSION AND ORDER 

For the reasons stated above, I find that Philip Morris' acts and practices with respect to 

the marketing and sale of Marlboro Lights during the class period were willfully and knowingly 

deceptive in violation of c. 93A. Class members, individuals who purchased Marlboro Lights in 

Massachusetts during the class period, suffered a distinct economic injury caused by the deceptive 

acts; namely, they paid too much for the misrepresented cigarettes. Because plaintiffs could not 

prove with reasonable certainty a specific measure of the actual damages incurred by the class 

members as a result of the deception, I award damages of the statutory amount of $25 per class 

member, or a total of $4,942,500, plus prejudgment interest. 

As the prevailing party, the class is entitled to an award of reasonable attorney's fees and 

costs incurred in connection with this action pursuant to § 9 ( 4) of c. 93A. It is hereby 

ORDERED that plaintiffs'serve, pursuant to Superior Cou..rt Rule 9A, a motion for attorney's fees 

and costs supported by detailed affidavits. Such motion shall be served by March 21, 2016. When 

the Rule 9A package is submitted to the court, the court will schedule oral argument. If either side 

desires an evidentiary hearing with respect to the award of fees and costs, the party should inform 

the court and describe why an evidentiary hearing is necessary. 

By the Court, 

~~ 
Edward P. Leibensperger 
Justice of the Superior Court 

Dated: February 19,2016 
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